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OPINION

Jamie Marable was | ast seen in the early morning hours of September 9, 1990, with friends,
including the defendant, Leslie Brian Willis, at the Golden Jukebox bar in Clarksville, Tennessee.!
Three days later, her body was found near Port Royal State Park.

After alengthy investigation, the defendant wasindictedin July 1997, on two countsof first
degree murder; one count of first degree felony murder, the other count first degree premeditated
murder. A jury acquitted him of first degree premeditated murder and convicted him of first degree
felony murder, the underlying felony being rape, and sentenced himto lifein prison. The defendant
appealed his conviction, arguing, inter alia, that the evidence was insufficient to support the
underlying felony of rape and, therefore, the felony murder conviction should be overturned. This
court agreed, reversing the felony murder conviction and remanding the casefor the defendant to be
tried for second degree murder. See State v. Willis, No. 01C01-9802-CC-00068, 1999 Tenn Crim.
App. LEXIS 715, (Tenn. Crim. App. July 15, 1999, at Nashville) perm. to appeal denied (Tenn. Oct.
23, 2000).

Prior to the retrial, the defendant moved for a dismissal, contending that second degree
murder was not alesser included offense of first degree felony murder. The motion wasdenied. On
September 16, 2000, after a five-day jury trial, the defendant was found guilty of second degree
murder and later sentenced to twenty-five yearswith the Tennessee Department of Correction. The
defendant’ s motion for anew trial was denied. Thistimely appeal followed. The defendant raises
the following issues:

(1) Whether the evidence was sufficient to sustain a conviction for second degree

murder;

(2) Whether second degree murder is alesser included offense of first degree felony

murder;

(3) Whether thetrial court erred in allowing the Stateto recall witnessWilliam Alley

during its casein chief;

(4) Whether the tria court erred in allowing the testimony of TBI Agent Mike
Breedlove, inviolation of Tenn. R. Crim. P. 404(b), that the defendant threatened
to break his neck; and

(5) Whether thetrial court erredin sentencing the defendant to the maxi mumtwenty-
five years.

After acareful review of the record, we affirm the conviction.

! There will be a multitude of testimony about the evening in question. The evening began on September 8,
1990, and continued into the early morning hours of September 9, 1990. Unless specifically noted otherwise, evidence
referring to the night in question will refer to the overall evening, spanning the late September 8 hours into the early
September 9 hours.
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[-Sufficiency of the Evidence

The defendant contends the evidence was insufficient to support his conviction for second
degree murder. When sufficiency of the evidence is challenged, the relevant question for an
appellate court iswhether, after viewing the evidence in thelight most favorabl e to the prosecution,
any rational trier of fact could have found the essential elements of the crime or crimes beyond a
reasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781,
2789, 61 L. Ed. 2d 560 (1979); State v. Abrams, 935 SW.2d 399, 401 (Tenn. 1996). The weight
and credibility of thewitnesses' testimony are matters entrusted exclusively to the jury asthetriers
of fact. Statev. Sheffield, 676 SW.2d 542, 547 (Tenn. 1984); State v. Brewer, 932 SW.2d 1, 19
(Tenn. Crim. App. 1996).

Importantly, although the evidence of the defendant’s guilt is circumstantial in nature,
circumstantial evidence alone may be sufficient to support a conviction. State v. Tharpe, 726
S.W.2d 896, 899-900 (Tenn. 1987); State v. Gregory, 862 SW.2d 574, 577 (Tenn. Crim. App.
1993). However, in order for thisto occur, the circumstantia evidence must be not only consistent
withthe guilt of theaccused, but it must al so beinconsistent with innocence and must exclude every
other reasonable theory or hypothesis except that of guilt. Tharpe, 726 SW.2d at 900. In addition,
“it must establish such a certainty of guilt of the accused as to convince the mind beyond a
reasonable doubt that [the defendant] is the one who committed the crime.” Id. (quoting Pruitt v.
State, 460 S.W.2d 385, 390 (Tenn. Crim. App. 1970)).

While following the above guidelines, this court must remember that the jury decides the
weight to be givento circumstantial evidence, and“ [t]heinferencesto be drawn from such evidence,
and the extent to which the circumstances are consistent with guilt and inconsi stent with innocence
arequestions primarily for thejury.” Marablev. State, 313 S.\W.2d 451, 457 (Tenn. 1958); see also
Gregory, 862 S.W.2d a 577; Statev. Coury, 697 SW.2d 373, 377 (Tenn. Crim. App. 1985); Pruitt,
460 SW.2d at 391.

Second degree murder was defined at the time of this offense as (1) A knowing killing of
another; or (2) A killing of another which results from the unlawful distribution of any Schedule
| or Schedule Il drug when such drug is the proximate cause of the death of the user. Tenn. Code
Ann. 8 39-13-210(a). This case was decided based on circumstantial evidence. The evidence
introduced at trial was lengthy, yet we need to examineit at somelength to discernif arational jury
could have convicted the defendant based upon it. Relevant testimony was as follows.

Trial Evidence

David Riggins, Director of Planning with the Clarksville Montgomery County Planning
Commission, prepared and introduced a map of the Montgomery County/Robertson County line
area. The map included the Port Royal area, Joe B’s bar in downtown Clarksville, the Golden
Jukebox and Greenfield Trucking Company. He said the county line followed the center of the Red
River and the center of Sulphur Fork Creek and then runs due south from that point. Hetestified that
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it would take approximately “twenty minutes or so” to get from downtown to the park (Port Royal),
utilizing either of what he described asthe couple of routesto take. On cross-examination, he stated
that based on the condition of the roadway, one of the possible routes could take longer.

William Alley was a part-timefarmer in 1990 near the Robertson/M ontgomery county line
in the Port Royal area. He said he owned property in both Montgomery and Robertson County.
Occasionally, he said that there would be some gréffiti on his barn. He said he was in the habit of
checking the farming fields*just about every day.” Hesaid that in September of 1990, “they” were
building anew road and bridge across Sul phur Fork Creek, but on the Sunday morning in question,
that road was not officialy open yet. He identified Greenfield Trucking Company as doing the
paving work. He said there were some barricades on the road and some equipment parked on the
bridge, and he noticed some “tracks” in thefield. Herecollected it was rainy around that time. He
said he noticed the entrance tracks were very “normal,” very shallow, with no skids and spins, and
they stopped about twenty yardsfrom the Greenfield equipment. Heestimated thetracksto be about
forty to fifty yards off theroad. Mr. Alley testified to the presence of a different set of tracks than
the entrance tracks and described these as deeper and not straight, but “zig zag.” He testified that
the tracks were not there the day before. He said the width of the tracks * seemed to be from afull-
size (Chevrolet type) vehide.”

Mr. Alley testified that he began to smell something on that Tuesday, but he thought it was
a deer or something of that nature. On Wednesday, the smell was still there, and he found the
victim’'s body about ten or twelve feet off the road, down in adepression. He said that at night, if
the lights were turned off, you would be unable to see avehicle parked where he found the body.
He said that on Sunday, there was brush and timber in the area and that a person at a nearby
intersection would not be ableto see avehicle parked in that area, but that the road had been graded
and mowed that Monday and Tuesday.

Oncross-examination, Mr. Alley testified that it ispossiblethereare morevisitorsinthe park
areain the summertime and that more people come on to his property. He said he keeps an eye out
for that and to see if people are driving on his property. He said that in September (1990), he was
bringing in his tobacco crop, making about twenty trips along the road he lives on, and that he
smelled the odor on Tuesday. He said the tracks in question that he saw were near the bridge, but
the body was found closer to a barn across the street, probably 200 to 250 yards away. Mr. Alley
said therewas other equipment near thetracks, namely alow boy, aroller, agrader, maybe aone-ton
truck and a Greenfie d Supply tanker that he said was brought in on Monday. He said he did not see
the vehicle that made the tracks in question. Additionally, he admitted he did not have the
knowl edge to determine whether tire tracks came from a Dodge truck or a Ford truck, but he knew
the tracks in question were not from a 'V olkswagen.

Regina Austin, the victim’s mother, testified that she last saw her daughter on the morning
of September 8, 1990, and last spoke with her that night. She said thevictim was living with her at
thetime. Ms. Austin identified two photographs, one taken in the summer of 1989, in which the
victim waswearing a black onyx ring. Ms. Austin identified the ring as the one her mother gaveto
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her daughter and that her daughter woreit “all thetime.” Subsequently, on redirect examination, she
said the ring in question was never recovered. On recross-examination, she said she was aware of
her daughter pawning jewelry one time.

Ms. Austin testified that her daughter did not come home that Sunday morning, that she
becameworried by tha evening, and that she called the Clarksville police on Monday. Shesaid she
then went out to different places with a picture of her daughter, asking people if they had seen her.
She said shewent to thedefendant’ sapartment on that Tuesday evening. Upontelling the defendant
that her daughter had not been seen since Saturday night, she said the defendant acted very calm,
nonchalant, and unemotional, whereas everybody else had acted very concerned. She said the
defendant told her that the last time he saw the victim was at Joe B’ s and she left with two men.

On cross-examination, Ms. Austin testified that she talked to several people after her
daughter did not come home, but she did not talk to her daughter’ s boyfriend, Dwayne Clawson,
becausehewasinjail. Shesaidthey (Clawson and her daughter) had adecent rel ationship, but they
did argue, although she did not remember them fighting. She said she was awareof Raven “ Snake”
Frazier through hisrelationship with Clawson, and that, due to (Snake’ s) reputation, she demanded
he never set foot on her property. Shesaid hewasan “undesirable’ person. Shefurther testified she
knew who Brenda Huggins was, knew that Huggins and “Snake” Frazier were supposed to be
boyfriend and girlfriend, but that her daughter did not hang around with Huggins. She said her
daughter and Brian Johnson were good friends and that she (Ms. Austin) had never heard of the
defendant until her daughter wasmissing. Furthermore, Ms. Austintestified that after her daughter’s
death, Brian Johnson was in possession of her daughter’s purse and returned it to her on Sunday,
September 9, 1990.

She said that Cecilia Delacey told her that the victim was with a man named “Hawaiian
Brian” the last time she saw her. Ms. Austin’s next-door neighbor told her that “Hawaiian Brian”
wasreally the defendant and that waswhat led Ms. Austin to go to the defendant’ s apartment. She
said he seemed polite at the time shewent to hisapartment . She said the defendant told her he had
been with her daughter that Saturday night and had paid her way into Joe B’s. She said healso told
her he thought the victim went to the hospital with someone. Ms. Austin said she was aware of an
incident that occurred that night at the Golden Jukebox, where her niece, Kelly Elliott, was hit inthe
head and had to go to the emergency room.

Ms. Austin testified that after talking with the defendant, she made some reward flyers
seeking information about her daughter’skiller. Theinitial reward offer was $1000. She said the
reward grew over time, growingto $10,000 by September, 1992; to $25,000in 1994; thento $26,500
in 1996 . Ms. Austin identified a reward poster from 1996, offering the $26,500 reward.
Additiondly, sheidentified one of the 1996 flyersas having the defendant’ s picture onit. Shedenied
scattering any of thoseflyersin Kentucky, but admitted to distributing themin the Clarksville area.
She said she was told some of the flyers were in Kentucky, a though she said she did not take them
there. She admitted to purchasing a billboard advertisement asking for information about the
murder; to flying an arplane advertisement over Clarksville and Elkton, Kentucky; and to running
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a newspaper advertisement in the Elkton, Kentucky newspaper. She said she was aware of where
the defendant was living at that time. Later, on redirect examination, when asked if she dways
suspected the defendant in this manner, she said she did not even know the defendant existed, only
learning about him from what the police told her.

Ms. Austintestified that shewasaware her daughter had adrug problem before her death and
that she had received treatment at Vanderbilt.

Jeffery Miller was adoorman at Joe B’s, a Clarksville club, on the night of September 8,
1990. He said the defendant was at the bar that night and he described him asa large manin a
darker T-shirt that cameinwith the victim, who waswearing awhite or lighter colored crop top shirt
and alightweight jacket. He said she had a pleasant, “happy go lucky” attitude. He described her
as attractive with anice figure. He said it was around twelve o’ clock when they came in and that
the defendant paid the cover charge for the both of them. He said they had been drinking and came
from the “ Jukebox,” another bar located approximately five milesfrom Joe B’s. He said that after
arriving at his club, the defendant and the victim went out of his site for a while, then had
conversations with each other and other peoplewhile near him. Specifically, he said the defendant
had aconversation with awaitressform another club called“ TexasEast.” Miller said hewastalking
to the victim when the defendant told her it was time to go. He said the victim then had the
defendant finish her drink, and the couple left.

Miller said that the defendant came back to Joe B’ s at about 1:30 and asked him where the
woman was who had been sitting behind him (behind Miller). Miller said he took that to mean the
other girl that the defendant was talking to, not the girl he left with earlier. He said he told the
defendant that she had left, and the defendant turned around and | eft.

On cross-examination, Mr. Miller said the girl did not have a purse with her and he did not
recall any jewery shewaswearing. He said the victim’s mother came to the club that Wednesday,
beforehisinterview with Detective Perry, asking if anyone knew or saw anything that weekend. He
said he did not givethe name of “Hawaiian Brian” to the victim’s mother. He said the defendant
did not appear to have been in any kind of fight or struggles the second time he came to the bar .

Cleo Hogan was a meteorologist in September, 1990. He testified that based on weather
records for that area, the humidity in Port Royal State Park on the morning of September 9, 1990,
would have been about 90 percent or higher for the hoursbetween midnight to sunrise. Additionally,
he stated the humidity would have been 90 percent or higher from September 10 through September
12. Based on weather records, he aso testified there would have been rainfdl during that time,
sometimes moderate, sometimes thundershowers, and sometimes light. Similarly, hetestified the
temperatures were reported as a high of 91 degrees on September 9, 88 degrees on September 10,
92 degrees on September 11, and 78 degrees on September 12, due to the ran. He said the
temperatures were five or six degrees above normal for that time of year.

2 The defendant was living in Elkton, Kentucky at that time.
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On cross-examination, he testified that it aso rained on September 7 and 8. He said his
readings were based on reports from Fort Campbell and Nashville and that he extrapolated in order
to determine amountsof rainfall and weather conditionsin Port Royal State Park, which islocated
between the two cities. He said he had no personal knowledge of rain and temperature at that time.

Larry Green, who was a commanding officer of the Crimina Investigation Division with
the Robertson County Sheriff’ s Department, testified that on the evening of September 12, 1990, he
went to the Alley farm on Port Royal Road where heinitially observed the victim’sbody. In order
to identify the body, he said he was provided with information about a missing young white femae
from Clarksville with a clothing description of black flat shoes, a pale denim skirt, a dark colored
top, and adenim jacket with abelt. He said the clothing on the victim matched the description. He
said they measured the distance from thevictim’ sright heel totheroadway as21 feet. The body was
identified through dental records as Jamie Marable, the victim. Hetestified that the victim’s shoes
werelater found approximatdy ei ghteen feet from thetreewhere thebody waslaying. Additionally,
they found cigarette packs, beer cans, other cast-offs, and the victim’s scalp. Hetestified that the
victim’' s body was found with her head positioned downhill. Additionally, therewasafar amount
of testimony as to the location of the body in reference to some of the nearby machinery and
roadways, specifically that the body was 265 yards from some heavy equipment. Essentially,
Detective Green testified that the body was not in the immediate proximity of either and was clearly
in Robertson County.

He testified that on September 13, 1990, he went to Greenfield’ s quarry and searched the
defendant’ struck, a 1984 Chevrolet Silverado. He said he waslooking for instrumentalities of the
crime, including latent fingerprints. He said that hefound noneand that the truck wasvery clean and
had been washed recently. He said it is“very unusua” to find a vehicle without latent prints. On
September 20, 1990, Detective Green, along with Tennessee Bureau of Investigation (“TBI”) agents,
conducted another search of the defendant’ struck. They collected dirt samples from the truck and
the crime scene. He said the defendant’ s truck was parked in a nearby cave one day. Detective
Green testified that they also searched the defendant’ s apartment, specifically looking for apair of
white basketbdl shoes, alime green shirt, and a blue knit shirt. He said they did not find any of
these clothing items.

Additiondlly, Detective Green testified they found a“ Torx” screwdriver in atool box in the
defendant’ s utility room. He said they also conducted a consent search of the defendant’ s father’s
home in Elkton, Kentucky, where they found a lime green shirt with some writing on it in the
defendant’ sbedroom. He said the samples collected were sent to the TBI and, ultimately, to the FBI
in Washington.

Detective Green testified that he, along with Detective Bennett, interviewed the defendant
on September 13, 1990, at the Clarksville Police Department. He said the defendant told him he
knew the victim for afew months through her boyfriend, Dwayne Clawson. He said the defendant
told him that on the evening in question, he started out at the home of Harold McCarver, afriend
fromthe Clarksville Fire Department, watched footbal | ontelevision, met afew girlsat McCarver's,
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drank a little, and then went to the Golden Cue and then the Golden Jukebox, where he saw the
victim. He said the defendant then told him he bought a few drinks for the victim and Cecilia
Delacey, then took them to adifferent bar, Joe B’ s, where the defendant | eft the girls, went hometo
change clothes, went back to Joe B’ s for about 45 minutes, and then wound up back at the Golden
Jukebox. Detective Green said the defendant told him he saw the victim when he went back to the
Golden Jukebox, witnessed a fight, then later went home around 2:30 in the morning.

On cross-examination, Detective Greentestified that when hewent to interview the defendant
at Greenfield Construction on September 13, 1990, the defendant was polite and was wearing a
sleeveless shirt that did not reveal any scratches. He said he did not see any blood while looking at
the defendant’s truck. He said the manager at Greenfield Trucking told him that the defendant
usually washed his truck every day. He said that the victim'’s lifestyle, that she ran with a pretty
rough crowd, madetheinvestigation difficult. He said someof her associateswereintodrug activity
and reluctant to give information to the police.

Detective Green said hisinvestigation revealed that “ Snake” Frazier was a source of drugs
for thevictimand that he (Frazier) had alive-ingirlfriend, BrendaHuggins. Additionally, Detective
Green said the victim’'s family was very involved in the investigation, including them picking up
some piecesof evidence. He sad that thevictim’ sfamily talkingto potentid witnesses could create
some problems, but he did not have any concerns about it. He said that afamily member acting as
an interrogator could motivate witnesses to be sympathetic. He said he was concerned that the
family could interfere with the investigation. He said he fdt some of the witnesses were
embellishing what they were telling him.

Detective Green admitted that during his investigation of the defendant on September 13,
1990, the defendant did not tell him that he was with Harold McCarver all night on the night in
guestion and that he never used McCarver as an alibi.

On redirect-examination, Detective Green said there was no actual interference from the
family, despite his concerns.

Don Bennett, who was a Detective Sergeant with the Robertson County Sheriff’ s officein
September of 1990, testified that he recovered a T-15-sized Torx screwdriver as part of a search of
the defendant’ s apartment. On cross-examination, he testified that the defendant was taken to the
hospital for hair and pubic hair samples, but hedid not recall anything else being recovered during
the search.

RonniePerry, adetectivewith Robertson County in September of 1990, testified that hewas
at the scene where the victim’s body was recovered and was present during the autopsy. He
identified some articles of the victim’ s clothing given to him by the doctor performing the autopsy.
He said he did not recall finding a purse or billfold at the scene.



Detective Perry testified that heinterviewed the defendant on September 20, 1990. A tape
of that interview was played for thejury.?

On cross-examination, Detective Perry said he interviewed the defendant with Detective
Bennett. He said the defendant told him he had been watching football with Harold McCarver and
later, he left to meet McCarver at the Golden Cue. Detective Perry said he thought the defendant
was not being honest because he was afraid he was going to be prosecuted for drinking and driving.
Hesaid hedid not interview Harold McCarver. He admitted that heinterviewed severa peoplewho
were at the bars on the night in question and that some of them had been drinking heavily that night.
He said that he was aware there was afight at the Golden Jukebox that night and that the defendant
told him he left before the fight and then came back after the fight. He said he did not interview
“Snake” Frazier nor Brenda Huggins but was aware they were being investigated. Initially, he said
he did not remember interviewing the victim’s sister, Gina Marable, but upon prompting, he did
recall the interview, but not the content.

Michael Greenfield wasthe defendant’ s employer at Greenfield Truckingin September of
1990. Mr. Greenfield said they kept anumber of different sized Torx screwdrivers, which were used
on smaller scale GM trucks. Hesaid that in September 1990, they were laying aroad near the Port
Royal bridge. He said they did not work on Saturday and Sunday, and despite barricades they set
up, atruck could still get around them and drive down the road. He said that over the weekend in
guestion, his company left alow boy, an oil distributor, afront end loader, and, possibly, a grader
at thesite. He said they had a* steam ginny” that was used for washing vehicles. He said he would
not care if anyone ran their personal vehicle through the steam ginny nor would he care if anyone
used the company tools to work on their persond vehicles.

On cross-examination, Mr. Greenfidd said the defendant had worked for him for
approximately five years and was an excellent worker. He said that the defendant treated his truck
like“it was hisfirst born child” and that he was obsessed with it and washed it every day. He said
helet employeesuse thecompany’ stoolsbut that hewas unawareof any Torx screwdriversmissing,
only that the TBI has some that they never returned. He said some employees parked their vehicles
in nearby caves when it was hot.

Mr. Greenfield said he went to the job site on Sunday, September 9, 1990, to check on the
equipment. He saidthat indriving to thejob site, he drove over some of the roads on which they had
already worked. He said he met a friend there, had a beer, and then left the site heading toward
Robertson County, after entering from Montgomery County. He said the defendant did not act
unusual when he showed up for work on Monday.

3 Neither the tape nor atranscript of the tape was provided in therecord on appeal. It isthedefendant’ s burden
to submit a complete record so we are unable to consider what may have been the content of the interview.
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Additionally, he testified that the defendant eventually quit working for him out of respect
for the company because he was “getting hassled” on the job by the TBI and the police who were
guestioning him and by his co-workers.

Robert Wendell Hayneswasadoorman at the Gol den Jukebox in September 1990. Hesaid
that he knew the defendant by face and that the defendant came into the bar on the night of
September 8, 1990. He said he was not sure when the defendant arrived at the bar, but he saw the
defendant and the victim leave the bar sometime between 12:00 and 12:30. He said therewasafight
at the bar around 1:00, but the defendant had left by that time. He said the victim came back around
2:00 that evening, after the fight, and then left again.

On cross-examination, Mr. Haynes said he did not see the defendant at the bar at closing
time, but he did see the victim. He said the victim was wearing a black coat that covered almost
everything. Hetestified he had alist of people that were not allowed into the bar and that the one
name he could recall from that list was “ Snake” Frazier. On redirect, he said he did not remember
“Snake” Frazier being there that night and that he may have been confused as to the color of the
victim’s coat.

Johnny Hunter, a sergeant with the I dentifications Divison of the Metropolitan Nashville
Police Department, testified that on September 17, 1990, hedid some presumptivetestingon apair
of shoes, a halter top, ajacket, abra, some panties, and a skirt. He said he did not find any prints,
but found some hair on the panties, the hater top, and the skirt. Additionally, he said hefound alot
of hair on thejacket and ablue fiber in the panties. Hethen sent theevidenceto the FBI. On cross-
examination, he said that he was not asked to look for blood but that he would have collected any
trace evidence that he found.

Cary Oien, with the Trace Evidence Unit of the FBI, testified that after analyzing the
victim’s clothing and reports from the police, he found the following: some blue nylon synthetic
textile fibers in one shoe, some wool fibers from ajacket, some blue synthetic textile fibersin the
panties, numerous different textile fibers in the bra and halter top, and numerous textile fibers
including some blue nylon synthetic textile carpet-like fibersin askirt and belt. He said there were
positive comparisons to carpet samples taken from the defendant’ s vehicle.

On cross-examination, Mr. Oien testified that he did not do the original testing on these
fibers, but examined all of them. He admitted to testifying 20 to 22 times on behalf of various
prosecutions, and twice for criminal defendants. He said that during the original fiber testingin
1991, there were additional carpet samples submitted for testing, but when the evidence was
resubmitted to himfor testing in 1997, hereceived only carpet samplesfrom the defendant’ svehicle.
Additiondly, hesaidtheonly residential carpet sampleshereceived werethosefromthedefendant’s
residence. He said that based on his investigation where he found four fibers (from the victim)
consistent with the defendant’s vehicle carpet, it was impossible to say they came from the
defendant’ struck to the exclusion of all other similar trucks and there were certainly other vehicles
that would have similar carpeting in them. Mr. Oien also said that eight items of debris, five
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vacuumings, two gloves, two vests, and a set of waders taken from the defendant’s truck and
compared with known samples from the victim had no connection.

Mr. Oien testified that while the area of soil comparisons was not his area of expertise, four
soil samples taken from the area compared with a soil sample taken from the defendant’s truck
showed no connection. Additionally, approximately 127 carpet standard samples taken from the
defendant’ shome showed no connection to thevictim. Hesaid no blood wasfound from somejeans
and a shirt taken from the defendant.

Crystal Bickfor d wasthe defendant’ sneighbor on Ridgeway Drivein September 1990. She
said they were cordial with each other, and on one occasion, the defendant told her that he “took dl
hisgirlfriendsto Port Royal.” She said Port Royal State Park wasa 25 to 30-minutedrive from the
apartment. She said that after the victim disappeared, the defendant stayed at the gpartment only a
week or so.

On cross-examination, Ms. Bickford testified that the defendant wasfairly meticul ous about
keeping histruck clean. She admitted that the Port Royd areawasafarly common placefor people
to go and “party.” She tedtified that she never physically saw the victim at the defendant’s
apartment, but that she knew she had been there because her boyfriend told her not to go over there
because she (the victim) wasthere. Shetold adetectivethat the victim and the defendant had come
out of the defendant’ s home together early one morning, probably in July or August.

Ms. Bickford said that shetalked to law enforcement that after, just a couple of months after
thevictim’s body was found. Additiondly, she said she spokewith membersof thevictim’sfamily,
because the victim was a friend of hers and she was close to the victim’' sfamily.

Rose Cor bin owned the Golden Jukebox in September 1990. She said Greenfield Trucking
was located “just across the street, maybe a half of amile or maybe not that far.” She said she was
working on the night of September 8, 1990, and they were very busy. She said that “ Snake” Frazier
was barred from the bar at that time and that she did not see him that night. She said the parking lot
was very well lit. She said the defendant was in the bar that night. Additionally, she said the
security guards broke up afight at the bar between 12:30 and 1:00 that night. Shetestified that there
were a number of different doors into the bar; that her employee, Lisa Zionchowski, left the bar
around 2:45; and that she (Corbin) left between 3:00 and 3:15.

On cross-examination, Ms. Corbin said she never saw thevictim at the bar that night nor did
she seethe defendant comeinto thebar. Shesaid “Snake” Frazier was on the barred list because he
wasinvolved in ashooting at the bar and was supposedly the person who did the shooting. She said
she knew Brenda Huggins as “ Snake” Frazier’s girlfriend but that Huggins was not barred.

She said she talked with the victim’ s family after the murder and, for awhile, had areward
poster inthe bar. She affirmed that the only time she saw the defendant at the bar was when he was
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“hand popping” with hisfriends and having agood time. On redirect, Ms. Corbin said she did talk
with the victim’s family, but they did not intimidate her or get her to change anything she sad.

CeceliaDelacy wasafriend of thevictimin 1990. Shetestifiedthat thevictim liked to party
but was not an 1V drug user. She said the victim was very friendly and outgoing and did not have
any enemies or running battles with anyone. From a photograph of the victim, Ms. Delacey
described aring on the victim’ s finger as an oval black onyx ring with a gold band and gold slash
acrossit. Shesaid the victim wasfond of thering and would alwayshaveit on. She saidthevictim
was flirtatious but did not sleep around.

She said that on the night in question, she met with the victim around 9:00, they had some
beer and some marijuanaand then | eft for the Golden Jukebox around 11:00. At the Golden Jukebox
they saw the defendant, who she described as being friendly with the victim, with the defendant
showing more attentionto the victim than vice versaand seeming to like her “ differently.” Shesad
the defendant bought them drinks and then around 12:00, the defendant and the victim went to
another bar, Joe B’s. She said she was going to Joe B’ s later and, as she was leaving the Golden
Jukebox, she saw the defendant and the victim again. She went to Joe B’s, then returned to the
Golden Jukebox where she saw the defendant inside the bar around 1:00 or 1:30, and he told her he
did not know where thevictim was. She said she looked for the victim but left because she did not
find her.

On cross-examination, she said she did not recall any problems the victim had with her
boyfriend, Dwayne Clawson, other than everyday boyfriend/girlfriend problems. She said she did
not know Brenda Huggins but remembered hearing about an argument between Huggins and the
victim over “ Snake” Frazier, Huggins boyfriend. She said the victim “might” have told her about
BrendaHugginsbeingjealousof her (thevictim) with*“ Snake” Frazier. Sheadmitted to doing drugs
with the victim but could not recall what those drugswere. She said she believed the victim got the
drug Dilaudid from Brian Johnson. She said she did not know where Brian Johnson got the drugs,
but she remembered hearing about some drug store robberies about two weeks before this (the
murder).

Ms. Delacy said that it was not uncommon for the victim to accept ridesfrom people and that
it was pretty standard for them to catch rides back and forth between bars. She said the victim
probably had her purse with her on thenight in question. She said thevictim’ sboyfriend wasinjail
at the time for a drive-by shooting. She said that when she decided to go to Joe B’s and saw the
victim and the defendant in the Golden Jukebox parking lot, she did not see the victim in the
defendant’s vehicle. She said she went to Joe B’s around 12:30 and 1:00 , stayed for maybe 30
minutes, and then came back to the Golden Jukebox, where she did not see the victim but did see
the defendant.

Dr. Gretal Harlan, aforensic pathologist, testified that she performed an autopsy on the

victim on September 13, 1990. She said the victim was five feet, five inches tall and would have
weighed approximately 118 pounds when she died. She said that there was no scientific evidence
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thevictimwasan IV druguser. She said she examined the body for injuries and found a number of
stabwounds. She said therewere puncture-typewoundsin theright and left sidesof her ched, likely
caused by the same instrument. She said either wound could have been fatal. She said there was
another stab wound above the belly button, and it also could have been afatal wound. She said the
victim aso had two stab wounds in her neck area and a six-pointed, star-type damage to the front
middle of her vertebra. Additionally, she found a stab wound to the breastbone area that only went
through the skin. She said the wounds coul d have been caused by asix-sidedtool, but she never had
a satisfactory explanation for them.

Dr. Harlan, who said she knew of no medica tool that could have caused the wounds, was
then shown aTorx screwdriver. Shetestified that the screwdriver could have inflicted the wounds.
She said the victim’'s blood alcohol level could have caused her to be less cautious and more
emotional at the time. She concluded that the cause of death of the victim was puncture-type stab
wounds of the neck and chest.

On cross-examination, shetestified that the fresh puncture wounds found on the body would
have been made within one and a-half hours of her death. She said that the victim had a.15 percent
blood alcohol level and that it normally takes about a .3 percent blood alcohol level before aperson
is unable to function. She said that the puncture wounds could have been made by the same
instrument but that the other non-puncturing woundswere made by adifferent instrument. Shesaid
there were anumber of other types of tools, including anail punch and achain saw, that she did not
examine to seeif they could have caused the wounds. She said sheis not atool expert but did not
think an Allen wrench could have caused the wounds.

Frank Bryan Johnson, afriend of the victim, testified that they were part of a group of
about ten to tweve people who smoked pot and experimented with drugs, but were not IV drug
users. On September 9, 1990, he said he wasworking as abounty hunter, wasnot in Clarksville, and
had nothing to do with the victim’ sdeath. He said he wasin Arkansas picking up afugitive by the
name he believed to be Russell.

He said that the victim left her purse at hisresidence or inhiscar “aday or two prior to that
...."* He said that when he went to return the purse to the victim, she was not at home so he gave
it to Regina Austin. At the time of the murder, he said he was involved with the late night
transportation of anindividual hepicked upthroughhisbounty hunting. Hetestified that, along with
hisuncle and afriend, he investigated the victim’s murder, confronted the defendant at the Golden
Cue, and then witnessed the defendant get upset a this confrontation and assault his uncle.

On cross-examination, he testified that he had one roommate and that a number of people
partied at his home and would sleep there, athough he said he did not believe the victim ever slept
there, she just left her purse there. He said he was very good friends with the victim, although he

4 It is unclear whether he meant a day or two before the victim’s death or a day or two before he returned the
purse.
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could not remember any particular jewdry she woreevery day. He admitted to doing some private
investigating of the case, even confronting the defendant at Greenfield Trucking where he said he
possibly talked with the defendant’s boss. He said he did not threaten the defendant, but was
involved in an atercation with him at the Golden Cue where the defendant was upset with him that
hewasinvestigating. Additionally, he said he went to the Golden Jukebox and interviewed Alicia
ZinkowsKi.

Hesaid heknew Brenda Huggins and had seen her at bars. Hesaid he knew thevictim loved
to party. Hetestified that he went to Atlantawith the defendant and Amy Jabdon but that he did not
threaten Jabdon nor did hetell her to keep her mouth shut or shewould end up like (thevictim). He
said the Robertson County detectives made it very clear tha he had no business doing this
investigating, referring to his helping investigate at the victim’ sfamily’ srequest. He said he never
told hisold girlfriend, LisaZinkowski, not totalk to the police. He admitted to abrief sexual affair
with the victim. He said he owned some Torx screwdrivers for use on his car.

Earl Mullins, the records custodian at the Montgomery County Jail, testified that on
September 10, 1990, Stanley Lee Russell was booked in on abond surrender. H e said therewas no
way he could tell who the bounty hunter was that brought him in. On cross-examination, he said
it could have been either a bounty hunter or a bonding company that brought Russell in.

Harold McCarver, an acquaintance of the defendant in September 1990, testified that on
September 8, 1990, hewent to the Golden Cue, where he saw the defendant. He could not recall the
exact time but said, as far as he could remember, that was the first time he saw the defendant that
evening. Hesaid he went with the defendant and got some liquor, then returned to the Golden Cue.
He said they met someladies, then went to his apartment where they smoked some marijuana and
drank alcohol and then decided to go to the Golden Jukebox. Hetestified that the defendant drove.
He said he was “ pretty intoxicated” by the time he got to the Golden Jukebox and was unaware of
any times. He said heleft the bar around 2:00, 2:30, or 3:00, was wrongfully looking in the parking
lot for hismotorcycle, and concluded that the defendant went off and left him. He said he had very
little memory of that evening in the early morning hours because he drank so much and smoked
marijuana. He testified he went home with three ladies, passed out, and the next thing he
remembered was being called down by Robertson County for questioning about thevictim. Hesaid
he was interviewed by both Robertson County and the TBI and characterized the attitude of law
enforcement was that he was covering up. He said that the victim’ sfamily did not pressure him and
that any pressure came from law enforcement.

On cross-examination, Mr. McCarver testified that he first saw the defendant that evening
at the Golden Cue but that he was not sure whether the defendant was at his home earlier in the
eveningwatchingfootball. Additionally, hetestified about the pressurehefelt fromlaw enforcement,
how they did not seem to believe he could have gotten as drunk as he said he was, and how he fet
they thought hewasinvolved (inthemurder). Hesaid helost hisjob asafireinvestigator dueto this
investigation.
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On redirect, he said he spoke with the defendant after the investigation began, and the
defendant told him that he told “them” that he was with him all that night. He said the defendant
was not with him all night. On recross, he said that Robertson County led him to believe the
defendant used him as an alibi but that the defendant never asked him to be an alibi.

Judy Kennedy, the defendant’ slandlord in 1990, testified that she rented him the basement
apartment. She said that after the victim’'s body was found, the defendant did not stay at his
apartment. She said she had a pass key but, at that time, was unable to get into his apartment with
it. Afterwards, she said the defendant called to tell her he was moving and to tell her where aspare
key was. She then gained access to his gpartment.

She said she remembered aday the police cameto search the defendant’ s apartment and that
earlier that day, before the sun came up, she observed that someone had been in his apartment.®> She
said she heard water running, and this was maybe aweek or two after the defendant had been gone.
She said it was 3:30in the morning, and she saw a truck belonging to the defendant’ s friend, Bill,
in the defendant’ s parking place. She said two people left around 6:00 or 6:30. She said the water
would run and stop during the time they were in the apartment.

Ms. Kennedy said that a search occurred at the gpartment around 2:00 in the afternoon, and
she spoke with the defendant. She said the defendant told her that somebody would be searching
his apartment and that his friend, Bill, had pneumonia. She said she thought it was strange that
someone with pneumoniawould be downstairs running water. After the defendant moved out, she
said she went back to repaint the concrete block shower. She said the shower had been panted
around five times yet, when she inspected it after the defendant moved out, it was stripped down
from paint and you could see the cement. She said she had never gripped the paint.

On cross-examination, Ms. Kennedy testified that the defendant was agood tenant who took
careof hisplace and did not tear anything up. She said that Bill wasafriend of the defendant’ swho
visited the apartment at times. She said that anytime water would run in the defendant’ s apartment,
when thetoilet flushes, or the bathroom or kitchen sinks are use, she could hear it.

EricWaye, afriend of LisaZinkowski, testified that he was aregular at the Gol den Jukebox
in 1990 and, on September 8, 1990, he was first introduced to the victim by her sister. He
remembered there being afight that evening, probably around 1:30. He said Lisawas slightly hurt,
so they went outside and sat on a rock wall located outside the bar where Lisa told him what had
happened. He said the victim was also sitting on thewall. He said that when heleft thewall around
2:25or 2:30tofind hisride, the girlswere still onthewall talking. He did not know what they were
talking about. Hesaid that he found Mr. Davenport, hisride, and that when they |€ft the bar, he did
not see Lisaor the victim, although he said he was not looking for them. He said that when hewas
sitting with Lisaand the victim, he believed he remembered a small car drive up with four women

> Itisunclear from her testimony exactly what day is being referred to.
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init, screaming at someone. He said he never saw the victim again after he went into the bar and
found Mr. Davenport.

On cross-examination, he said he did not see the defendant outside the bar at anytime he was
outside with thevictim. He said whilewith the victim, another man walked up who was inebriated
and was sticking his hand in his (Way€ s) face wanting to make up. He said that the victim was
encouraging him to make friends with the man and that he was not sure what happened to that man.
Hewasunawareif anyone €se came up to talk to the victim, except for the women ydling from the
small car.

Nancy Dudley, also known as Nancy Williams, lived about six houses down from the
defendant in September 1990. She said she was agood friend of the victim and an acquai ntance of
the defendant. She said she knew the defendant drove a big gray truck and that the truck was not
parked infront of the apartment when she came homefrom afriend’shouse around 4:20 or 4:30 a.m.
on the night in question.

On cross-examination, she said she did not check a clock but thought she left her friend’s
around 4:00. Referringto the reationship between the victim and the defendant, Ms. Dudley said
she would say “they were pretty good friends.” She said tha on one occasion when she was with
thevictim at the Eagle’ sRoost bar, she saw Brenda Hugginssaying thingsto thevictimina®highly
disputed” conversation. Shedid not know if the subject of that was* Snake’ Frazier. Additionadly,
she said one night sheand the victim picked up the defendant in order to go to the Golden Cue, and
when they stopped at Texas East, she witnessed an argument between the victim and her boyfriend,
Dwayne Clausen. When she was presented with past statements she made to the investigators about
witnessing the fight between the victim and Clawson and about the victim spending the night once
at the defendant’ s, she said she could not recall making those statements.

On redirect, she said the truck was not gray, but gray and blue.

Traci Presley was playing cardswith friends, Teresa Carpenter, Cindy Lyle (Coggins), and
Cindy McClure, on the night of September 8, 1990. At approximately 2:00 in the morning , they
drovein McClure' s blue Yugo to get breakfast. After breakfast, she said they went to the Golden
Jukebox, probably between 2:15 and 2:30, andthevictimcameover totalk to TeresaCarpenter. She
said the victim wastelling Carpenter that her ride | eft her, “that Brian f---ing left her.” She said she
couldtell thevictim had been drinking, and her speechwasa“littleslurish.” MsPresley said Teresa
went inside the bar, the victim ultimately went around a corner of the building, and that wasthe last
she saw of the victim.

On cross-examination, Ms. Presley sad she never saw the victim get into anybody’ s car and
never saw thedefendant at all. Shesaid shetoldthe TBI that thevictim additionally said, “ Brian | eft
me.” She said she remembered telling Detective Perry that the victim’'s ride was Brian.
Additiondly, she said she never saw the defendant’ s truck pulling out.
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Cindy Lyle, also known as Cindy Coggins, testified that on September 8, 1990, she was
playing cards with her friends, Traci Presey, Teresa Carpenter, and Cindy McClure, when they
decided to get something to eat, so the four of them left in McClure’ s blue Yugo. While out, they
stopped at the Golden Jukebox because Teresa said she wanted to see who was there. She said
Teresaintroduced her to thevictim, who waswearing aminiskirt, alittle tank top, and asheer blouse
tied at her waist. Shesaid it wasapproximately 2:15to 2:30. She had no further conversationswith
the victim, and the last time she remembered seeing her was when the victim walked down the
sidewalk to talk to Traci. She said she saw the defendant alone at the front door of the Golden
Jukebox.

On cross-examination, she said she did not see the victim and the defendant together. She
said that the victim told her that her ride had left and that she never heard her say who that ride was.
She said the victim had not been in the bar before the defendant went in.

Steve Scott, with the TBI in firearms' identification, identified a mark on abone as being
caused by aTorx screwdriver. He said, after making comparisons, that it was asize 10 Torx that
made the impression, although asize 15 could have madeit aswell, asboth the size 10 and 15 were
consistent in shape with the bone impression. He said he could not think of another type of tool
consistent with the impression because the contour marks were consistent with a Torx. He
concluded that the size 10 fit the impression better.

On cross-examination, Mr. Scott stated that he has never testified for the defense as a tool
expert, athough he had testified a few times as a firearm’s identification expert.® He said the
screwdriver heidentified wasaMatco brand, and there are uniquecharacteristics. He said that when
he examined the vertebra, therewereno characteristicsto identify the specifictool. Hesaid hecould
not say with any certainty that the tool in question was the murder weapon. He said there are other
types of six sided tools such asfiles, rasps, and Allen wrenches.

Brenda Hugginstestified that in September 1990 she was in along-term relationship with
“Snake” Frazier. She said they were at the Clarksville (Montgomery) speedway on the night of
September 8, 1990, arriving about 6:00 or 6:30 and staying until 11:00 or 12:00. After leaving the
Speedway, she said they stopped to aid a troubled motorist for about an hour and then went home
t0 812 Forest Street. She said they passed by the Golden Jukebox on the way home, but did not stop.
She said she arrived at home around 1:00 to 1:30, where they went to bed.

Ms. Huggins testified that “ Snake” Frazier had been convicted in the past on drug charges
and conspiracy to commit second degree murder.

She said that she had known the victim for three to five months in September 1990, having
met her through her (the victim’s) boyfriend Duane. Additionally she said that she and the victim

6 He said of the 200 times he was subpoenaed as a firearms expert, it was for the defense probably ten times.

-17-



had a good relationship. She said there was one occasion when a problem devel oped between her
and thevictimover jealousy involving “Snake” Frazier. After work oneday, some mentold her that
“Snake” and the victim wereriding around and drinking. This made her jeal ous so she rode around
looking for them. She said shewould have been upset if she had found them together, but shewould
not havekilled Frazier. Shelooked for them at hotels, found the victim at the Golden Jukebox, and
had an argument with her through the car window. She said the confrontation did not get physical,
that she just ran her mouth at the victim and told her she “was going to whoop her every time| seen
her.” She said that the victim cursed back at her, but that was the extent of the confrontation.

Ms. Huggins testified that, in the past, she had drug problems and felony convictions,
including drug-related crimes and conspiracy to defraud the U.S. government. She also said that
back in 1990, she would pawn jewelry if she had some.

On cross-examination, Ms. Frazier was shown a document stating that the charge againgt
“Snake” Frazier was actually accessory beforethe fact of asecond degree murder. She said shedid
not know, but she thought it was a conspiracy. She said Frazier never told her he killed anybody
becausehedid not kill anybody, despite her awareness of his pleading guilty to accessory to murder.
She said she and Frazier did not drink or do any drugs on the night of September 8, 1990, because
Frazier does not like drugs. She then admitted he has a drug conviction. She said that with the
exception of nine years, she had lived in Clarksville al of her life and that she had been to Port
Royal.

Shetestified that the troubled motoristswere ayoung couplein ajeep that had broken down,
and that they took them to a Texaco station to get gas. She said that probably took five or ten
minutes. She said she guessed they broke down on Needmore Road.” She said Frazier had awork
truck with some rope or chain in it, and he offered to pull the guy to the gas station. She said that
dueto Frazier’ stree trimming business, he carried chainsaw files and everything needed to operate
atree busness. Shesaid shedid not know what a Torx screwdriver was and never knew Frazier to
work with one.

Ms. Huggins denied ever threatening to stab the victim, despite her being angry over the
victim being with Frazier. She said if another witness was to say that she (Huggins) threatened to
stab the victim, that witness would be lying. Shesaid she never heard that Frazier tried to rape the
victim. She denied seeing ataxicab driver, Peewee Rittenberry, on the night in question.

Aubrey Shaw was a TBI forensic scientist in September, 1990. At that time, he searched
the inside of the defendant’ s vehicle and the inside of his apartment. He collected carpet standards
fromthevehicle. Hesaid hecollected carpet standardsand conducted vacuumings of the apartment.

! Ms. Huggins wastrying to remember the route they took that night so she was only able to guess they were
on Needmore Road.

-18-



Overall, he testified that he collected ten items from the truck and over 140 items from the
apartment.®

On cross-examination, he said he was looking for anything possibly connected to a murder
by stabbing. He said that after he finished processing the vehicle for trace evidence, another
examiner would have accessto it to look for blood or fingerprints. Hesaid apair of gloves, a pair
of waders, a fluorescent camouflage vest, and a straw still wrapped in paper were recovered from
the vehicle.

He said a team of four individuals searched the home for hairs and/or fibers they thought
would be relevant. Others searched for blood, hair, and fingerprints. He said that he believed the
four of them searched the apartment for four hours and that more than 140 hair fiber samples were
taken. He said they were looking, particularly, for a white and light blue shirt with dark blue
shoulders.

Barbara Williams worked at the Elkton, Kentucky Piggly Wiggly grocery store in 1991,
withthe defendant’ ssister, Robin Wheeler. Duringthistime, she said she met the defendant and his
girlfriend, Peggy Shamwell. In May, 1991, she said Shamwell came to the store to show Robin a
ring the defendant gaveher, and Ms. Williamsdescribed it as“ablack looking ring. Had diamonds—
adiamond in it. Like an onyx.” She said she observed the ring for about five minutes. Ms.
Williams was shown Exhibit four, a picture of agirl with aring. She said that the ring resembled
the ring Peggy Shamwell had and that she did not see anything different about it She said shetold
the TBI about thisand saw the ring severd times.

On cross-examination, Ms. Williams said that the whole time Shamwell was showing the
ring to Wheeler, she (Williams) was looking at the ring and was not involved in the conversation.
She said that she did not know how many diamondswerein thering, but that it looked like one. She
said she heard on the news that there was a missing ring.

Michael Breedlove, acriminal investigator with the TBI, testified he has been the agent on
thiscasesince December 1990. Hesaid heinterviewed the defendant on December 13, 1990, asking
him if hewaswith the victim the night of her disappearance. He said the defendant told him hewas
in the same building with her but was not with her. Breedlovetestified that the defendant gave no
responses to questions about his whereabouts on the night in question and that the defendant was
angry and agitated about the investigation. He said the defendant denied that the victim had been
in his car on the night in question and that heleft the Golden Jukebox to go home around 2:00. He
said the defendant said he * had nothing to do with the death of (the victim).”

8 He actually said he would not be surprised in response to a question of whether he collected over 140 items.

o Exhibit #4 is a picture of the victim.
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Breedlovetestified that he showed the defendant ascrewdriver removed from thedefendant’ s
home and told the defendant that they knew what the victim waskilled with. He said the defendant
becamevisibly upset, started shaking with his arteries going and lip quivering, and then wanted to
end the interview.

Hetestified that on January 13, 1992, heinterviewed Mike Greenfield, and Greenfield never
told him he was at Port Royal on September 9, 1990, nor did hetell him anything about pulling his
truck near the bridge across from where the victim was found. He said none of that was discussed.

Breedlove testified that the defendant had a two-toned silver and blue Chevrolet Silverado
pickup truck in good condition, clean and “sharp.”*°

He said that on February 3, 1993, he went to Elkton, Kentucky to meet with the Kentucky
State Police and to interview the defendant. He said he went to the defendant’ s gpartment but did
not see him, so heleft acard and anote on thedefendant’ struck. Later, he said he saw the defendant
on thetown sgquare, then he went back to the defendant’ s apartment with Detective Charvisfrom the
Clarksville Police Department. The defendant came outside, and they had a very heated, angry
conversation. He said the defendant was screaming obscenities and threats at him, telling him to
leave him alone and that he was tired of him leaving his business card on hiswindshield. He said
the defendant got within six inches of his face and threatened him, saying he was “going to beat the
f--k out of me right now” and also threatening to kill him a multitude of times. He said he and
Detective Charvis tried to cam him down. Breedlove said he did not draw his gun during the
altercation but did tell the defendant that if he touched him or laid a hand on him he would put a
bulletinhisbrain. He said that evidently someonecalled the police becausethey arrived shortly and
calmed things down. Breedlove said thisincident wasthe only timein his career that hereally felt
the person was going to kill him.

On cross-examination, Detective Breedlove said his primary reason for going to Kentucky
wasto brief the new detective there on the investigation. He said that after seeing the defendant on
thetown square, they headed to his apartment complex about half an hour later. Breedlove said they
slowly drove through the complex and the defendant then came out of his home, which led to the
confrontation. He said that when he initially wrote up the incident, he did not say anything about
the defendant threatening to kill him. Additionally, he said the defendant did not have a weapon.

10 At this point, the jury was excused and the court heard arguments concerning whether certain statements
would be admitted into evidence. Some of these statements were admitted and are the subject of a separate i ssue raised
by the defendant, namely whether the trial court erred in allowing the testimony of TBI Agent Mike Breedlove in
violation of Tenn. R. Crim. P. 404(b), that the defendant threatened to break his neck?
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Breedlove said he knew what kind of pressure the defendant was being placed under by the
victim’'s family and was aware of flyers being posted in the apartment complex.™

Hesaid that during theinitial interview with the defendant, the Torx screwdriver Breedlove
showed him did not have any blood on it and that he showed it to him toward the end of a short
interview. He sad that screwdriver, which wasrecovered fromthe defendant’ sapartment, wasasize
15 and that they were not positive it was the murder weapon.

Breedlove said the victim's family was involved with the case and was interviewing
witnesses. Hesaid that whilethefamily involvement created morework for him by doingthingslike
creating more leads, he did not necessarily consider it a problem, as he understood what the family
was going through. He said he was never informed of the possibilities that the victim’'sfamily was
coercing witnessesinto lying nor did he remember reading anything such asthat in areport. He said
itwas“very possible’ that somewitnesses' statements may have been affected because that withess
was being interviewed by an emotional family member. He said he did not have aproblem with the
victim’ sfamily retracing his steps and talking to witnesses after he had. He said he was unaware of
whether Detective Green had problems with the family involvement, but Breedlove said he knew
the family waspushing for TBI involvement. After being presented with oneof thereportsfrom his
investigation which noted that he was having problems with the family’ s involvement, he said he
did not remember any specific problems although it is clear that he included it in his report.
Additiondly, after reviewing the same report, Breedlove said he recalled a problem with witnesses
being intimidated by the victim’s family.

He said that nothing was found in the search of the “ cave” where the defendant’ struck had
been or when adiver went into thewater. Additiondly, he said hisinvestigation revealed a number
of the victim’ s associates had criminal backgrounds and that some of them may not have wanted to
talk to him because it might get them into trouble. Specifically, he sad that the witness McCarver
was being untruthful and was a very weak-minded individual.

He said that during the process of hisinvestigation, he became aware that the ring portrayed
inthe reward flyers was not the actual missing ring, but was aring purchased at Wal-Mart. He said
thefamily told him thering was purchased at Joy’ s Jewelers, and hetried to get names of customers
who owned asimilar ring.

Hesaid heinterviewed* Snake” Frazier dueto hiscriminal history and outstanding warrants.
He said Frazier, who had an alibi that was corroborated by Brenda Huggins, stated that they were
at the races and helped someone with aflat tire. Hesaid he did not have the names of the people
who Huggins and Frazier clamed to have hel ped.

H The gist of the flyerswasto help find the defendant for the victim’s murder, and they were generated by the
victim's family.
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Jeffery Fletcher was afriend of the defendant’ sin Elkton, Kentucky. He said he knew the
defendant for fiveor six years. He said that in 1994, he had an argument with the defendant, and the
defendant told him “that he killed a girl from Clarksville.” He said he thought the defendant was
kidding. He said the defendant said, “Hewould stab my gutsout . . . thesameway hedid her.” He
said helater told Jimmy Brumfield about the comment. He said at that time he was unaware of any
reward for information about the murder. He said on February 20, 1997, he told TBI Agent Mike
Breedlove about the comment. He said he has since become aware of the reward offer but has not
claimed any reward or communicated with thevictim’' sfamily. Headmitted hewasinjail for being
convicted of theft over $300.

On cross-examination, he admitted that in a 1997 hearing, he said he had known the
defendant for about seven or eight years. Additionally, he said that at a prior hearing he testified,
in referring to what the defendant said to him, that “ he told me that he had done one and he ain’'t
scared to kill another one.”*?

Fletcher said he had a conversation with Ray McGowan where he (Fletcher) sad he wasthe
State’ s “ star witness’ and knew what the murder weapon was, a Phillips head screwdriver.

Jimmy Brumfidd testified he remembered having aconversation with Jeffery Fletcher in
1996 or 1997.

Karen Chowning, Jeffery Hetcher’ sgirlfriend, testified that sheremembered aconversation
between Fletcher and Brumfield about three to three and one- half years ago and that shortly after
that time, the TBI came to interview both her and Fletcher.

On cross-examination, she said she was aware therewas areward for information about the
murder. She said she remembered that right after the murder occurred, she saw a sign in Elkton.
She did not remember any billboards but said she remembered a paper with the victim’s picture on
it, asking for information. She saidthat Fletcher said heknew therewasareward offered around that
time. On redirect, she said she was unsure if Fletcher was aware of the reward.

Patrick M cCutchen, aformer district attorney, testified at the initial trial but died prior to
the 2000 trial. Hisprior testimony was read into evidence and the following relevant evidence was
adduced.

He testified that on March 11, 1993, the defendant and his father, John Willis, came to
McCutchen’ s office for an interview. McCutcheon said he wanted to question the defendant about
inconsistenciesin prior statements madeto Detectives Perry and Green. Therewasahidden camera

12 There were a number of questions establishing that, prior to this 2000 trial, this witness testified he had
known the defendant for longer than the five or six years he testified to at the 2000 trial. Additionally, there were
guestions to establish slight discrepancies between the 2000 trial and previous appearances in the witness description
of what the defendant said to him. During redirect, Fletcher said he was unsure of the dates.
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inanearby lampshade. He said the defendant told him that he remembered being at Joe B’ sand the
Golden Jukebox with the victim on the night in question and that the victim was in his truck that
night. He said he confronted the defendant with evidence that his truck fibers were found on the
victim and that is when the defendant recaled her being with him that night. He said the defendant
told him he had sex with the victim.

He said to the best of hisknowledge, the clothesworn by the defendant the night in question
were never recovered. He said the defendant told him that the victim had been at his apartment on
thenight shedisappeared. M cCutchen said that the defendant was not very specific about the details
of the evening in question. He said that, two or three times, the defendant denied killing the victim
and said he would help find who did it if he could.

On cross-examination, M cCutcheon said the defendant asked him if hewas being taped and,
despitethe fact that he was taping him, hetold the defendant no. He said the defendant told him he
was scared when he was interviewing with Detective Perry and Green and that the detectives were
harassing him. Additionally, he said the defendant told him he did not kill that girl.

He said the defendant expressed some embarrassment about discussing sex with his father
present, said whether or not he had sex with her was nobody’s business, and then said that he did.
He said the defendant told him he was embarrassed by having pubic hair samplestaken from him.

McCutchen testified that the defendant told him he did not know “Snake” Frazier, but
Frazier’s name came up in their conversations. According to McCutchen, the defendant told him
that Frazier had done somefavorsfor thevictim and that Dwayne Clawson got mad about it. Hesaid
the defendant told him he was at the Golden Jukebox with the victim and could have used wordsto
the effect that they went to Joe B’ stogether. He said the defendant described a party place near the
barninthe Port Royal area. Additionally, he said the defendant told him he was aware of amanwho
was put injail for twelve years for a crime he did not commit, which explained why he was scared
to talk earlier.

He said hisimpression from the defendant was that the defendant met thevictim at Joe B's,
left to change clothes, went to the Golden Jukebox, and then back to Joe B's™® He said the
defendant “ could have” told him that the Pancake House on Riverside was one of the places hewent
that night. He said the defendant did not tell him if anyone went to breakfast with him.

He said the defendant told him that no one e se was going to talk to him and that he had
already talked toanumber of policeofficersand had hisapartment, histruck, and his parent’ shome
searched.

13 Whileitis confusing from araw read of the trial transcript, it appearsthat McCutchen’simpression asto the
defendant’s whereabouts were as follows: He met the victim at Joe B’s; they both went to the Golden Jukebox; the
defendant went back to Joe B’ s to talk to a girl; the defendant went back to the Golden Jukebox; and the defendant left
the Golden Jukebox and went to breakfast.
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Kelly Jenkinswas declared an unavailable witness. Therefore, his former testimony from
the 1997 trial was read into the record. The evidence adduced was as follows.

He said he worked with the defendant in Elkton, Kentucky and knew that the defendant had
ablue and gray Chevrolet pickup truck. He said that while talking with the defendant, the subject
of the victimgoing missing and bei ng found dead cameup, and the defendant told him “ [t]hey woul d
never prove nothing. They would never get a conviction.” After that, Jenkins said he no longer
associated with the defendant.

On cross-examination, he said hefirst reported this conversation to law enforcement in the
summer of 1996. He said he was unaware of any reward at that time. He said he became aware of
thereward later and knew of advertisementsfrom flying planes, tel evision reports, and general topic
of discussion inthearea. He said the discussion with the defendant occurred in 1990. He said he
was aware the reward was up to $27,000. On redirect, he said he did not apply for the reward.

James Violette testified he was drinking with Mike Greenfield at the Port Royal job site
around 2:00 or 3:30 on Sunday afternoon, September 9, 1990. He said hedid not seeany tiretracks.
On cross-examination, he said therewas other equipment at thejob siteand that the TBI cameto him
and told him to “come down here.”

William Alley was recdled to testify."* He said he did not see any tire tracks late in the
afternoon, after 5:00 and before dark, on September 8, 1990, but he did see tire tracks at
approximately 10:00 the next morning.

Teresa Carpenter, formerly Teresa Merchant, testified that she worked with Brenda
Huggins in 1990 and that she was aware that Huggins had hard feelings for the victim because
Hugginsthought thevictim wasrunningaround with “ Snake’ Frazier, Huggins' boyfriend. Shesaid
that Huggins had a bad temper and that one night she rode around with Huggins while they looked
for evidence that the victim and Frazier might be together.

She said that on the night in question, she was playing cards with some friends when they
went to get breakfast around 1:30 or 2:00 in themorning. They stopped at the Gol den Jukebox while
they were out. They rodein Cindy McClure's blue Yugo. She said she saw the victim in front of
thebar. She said the victim told her she was|ooking for the defendant because sheneeded arideto
JoeB’sto get her car. Carpenter said that she saw the defendant’ struck leaving the Golden Jukebox
parking lot and that the victim said, “There goes my ride.” Carpenter said she thought that the
defendant’ s truck was bluish and two-toned and that he headed toward Joe B’s when he left. She
said she spoke very briefly with the victim after this and then went back into the Golden Jukebox.
She said she did not see BrendaHuggins, “ Snake” Frazier, or histruck. She said shewasin the bar
for possibly five or ten minutes, and she did not see the victim when she came outside again. Asshe

14 The defendant objected to thisrecall of Alley. The court allowed it for the limited purpose of establishing
times. The defendant appealed this ruling, and we will address it later.
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went to get into her car, she again saw the defendant’ s truck leaving the bar and driving toward the
direction of Joe B’s. She said she was unable to see if anyone was in the passenger sest.

On cross-examination, shetestified that she did not see the defendant outside the bar holding
the door for other patrons and that she would questionitif someone d se said they did. Additionally,
shesaid shedid not know if the victim cameinto the bar after shedid for thefive or ten minutes. She
wasasked if sherecalled her earlier testimony regarding the time she was at the Gol den Jukebox and
her response to the question, “Could it have been around midnight?” She answered, “1 may have
been after, but | wasn’tfor sure.” She again said she did not see the victim in the defendant’ struck.

She said when she was first questioned in December of 1990, she told the TBI about an
incident when Brenda Huggins tried to jump on the victim, about Huggins' temper, and about the
night she rode around with Huggins looking for Frazier and the victim.

Onredirect, Ms. Carpenter said she wasreally surethe events she discussed happened very
close to the time the bar closed.

The defendant’ s motion for ajudgement of acquittal was denied.
Defense

Peggy Burke, formerly Peggy Shemwell, testified that she dated the defendant from 1991
until, roughly, 1998. She said the defendant gave her two rings, one was a gold band with a cluster
of diamonds on top and the other had five diamonds across the top, while they dated. She said he
never gave her ablack onyx ring with adiamond and gold slash in it nor has she ever possessed such
an item nor ever shown such an item to Robin Wheeler.

She testified that everywhere in the Elkton, Kentucky area, there were flyers showing the
defendant’ spicture and offering areward for information about this case. Additionaly, shesaid she
saw a billboard showing the defendant’ s picture in Clarksville and saw things about the reward on
television, in newspapers, and on a banner flying from an airplane.

On cross-examinaion, she said she was unaware of any reward money. She said that she
knew Barbara Williams at the time sheworked a the Piggly Wiggly with the defendant’ s sister and
that, as far as she knew, Ms. Williams had no reason to lie.”®

Robin Wheeler, the defendant’ s sister, testified that she recalled seeing flyers showing the
victim’ s picture and offering rewardsfor the arrest and conviction of the person that killed her. She
said theflyers had apictureand adescription of the victim’ sblack onyx ring. Additionally, shesaid
there were flyers at her brother’ s apartment complex. She said she never saw her brother possess

5 Ms. Williams earlier testified that Burke/Shemwell showed off a black onyx ring.
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aring similar to the one described in the flyers nor did she ever see Peggy Shemwell in possession
of asimilar ring.

William Welch testified that inthe summer of 1990, hedroveagray 1986 Ford pickup truck
and knew and worked with the defendant. He said he usually picked the defendant up at his
apartment for work between 5:00 and 5:15 inthe morning. He said he never went by the defendant’s
apartment at 3:30, 4:00, or 4:30 in the morning. Additionally, he said he never cleaned out the
defendant’ s apartment. On cross-examination, he said he did not know Harold McCarver.

JamesRittenberry, aClarksville areataxi driver in September, 1990, testified that at 2:21
in the morning on September 9, 1990, hereceived acdl for two faresfrom the Golden Jukebox. He
said when he arrived at the Golden Jukebox to pick up hisfares, he got out of histaxi and recognized
“”Snake’” Frazier, BrendaHuggins, Gayle, and the victim in the parking lot. He said “ Snake” had
abad reputation. He said he recognized the victim because he had previously seen her at Frazier's
house. He said he heard BrendaHuggins say to Jamie, “Quit f---ing with “ Snake” because shewas
“going to get hurt and get hurt bad.” He said he then went into the bar, found hisfares, and delivered
them to their location. He produced documentation to that effect.

On cross-examination, he said he was sure hereceived the call at 2:21 because heknew how
long it took him to get to the Golden Jukebox and he arrived there maybe between 2:25 and 2:30.
He said he went to the Golden Jukebox a number of times throughout the week to pick up faresand
he was familiar with “Snake” Frazier even before that night. He said he knew this occurred on the
night in question because he went towork on September 8 and this happened after midnight. Hesaid
that he had previously gone to Frazier’ s house and the victim was there.

Hesaid hedid not seea Y ugo at the Golden Jukebox on the night in question. He described
the victim as being tall and slender and said he would be able to identify her from a picture. He
subsequently identified her from a pi ctureand, when asked why he wasunabl eto dothat previoudy,
he said he did not have his glasses.

On redirect he produced a receipt for gas that showed an arrow pointing to the Golden
Jukebox.

Joseph Lingauer, who was often known as “DeVito,” testified that he was a the Golden
Jukebox on September 8, 1990, and that he heard about a fight between “Kelly Elliott and Lorie
Hamilton.” Hesaid he spoke with the victim outside the bar around 9:30 or 10:00 and then saw her
again after the fight about 11:30 or 12:00. He said he had driven them to the store for cigarettes
earlier in the evening . He said he | ft the Golden Jukebox by himself tha night around 12:30 or
1:00.

On cross-examination, he said that he and the victim were only friends and that he actually
knew her sister, Gina, better. Hesaid he may have smoked one or two jointsthat night and probably
drank two or three beers. He said he left the bar around closing time, despite the fact that some
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people said the fight was around 12:30 and 1:00, and also said he left about an hour to an hour and
a-half after the fight. He then said he left around 1:00 to 1:30. On redirect, he said that Teresa
Merchant was lying if said she talked to him around 2:20 or 2:30.

Gina Marable, the victim’'s sister, testified she told Detective Perry that her sister was
wearing ablack onyx ring with abig opal init. She said shetold the detectivethat her sister pawned
alot of jewelry. She said shewasunaware of any problems between her sister and Brenda Huggins,
but also said that Huggins was “alot of talk and no walk.” After being presented with some prior
statements, Marable then said that the victim was afraid of Brenda Huggins but that the statement
she was shown was made when Stephanie beat her up.

On cross-examination, she said she was very emotional when she made those earlier
statements because they were taken right after the victim was killed.

Sufficiency

The fact that the defendant was with the victim on the night she was murdered seems
uncontroverted. The crime scenewasarelatively short drivefromthe Gol den Jukebox, thelast place
thevictim wasseen aive. Thevictim’sbody wasfound near Port Royal Bridge close to Port Royd
State Park. The defendant enjoyed Port Royal State Park and often took his girlfriendsthere. One
of the accessesto Port Royd State Park was across the Port Roya Bridge, where the victim’s body
was found. The Port Roya Bridge was closed to the general public because of construction, yet
travelable to those who were willing to drive around the barricades. Greenfield Trucking, the
defendant’s employer, was laying a road near the Port Royal Bridge, and several pieces of their
equipment were present at the site. The victim’s body was found 21 feet off the roadway, near the
Port Royal Bridge and the Greenfield paving site.

A rational jury could infer from the evidence above that the defendant wasfamiliar with the
areawhere the victim’s body was found and that he would have particular knowledgethat the area
was closad to the general public because of the barricades.

The victim’s mother testified that the defendant acted calm when she confronted him with
the fact that her daughter was missing, while everyone else had acted very concerned. A search of
the defendant’ struck shortly after the murder found no latent prints, and the truck was described as
very clean and recently washed. It isunusual to find no latent printsin avehicle. A search of the
defendant’ s apartment and his father’ s home failed to recover the clothing the defendant was said
to bewearing on thenight of themurder. Moreover, before the search of hisapartment, hisneighbor
testified to hearing water running throughout the night. A search of the apartment revealed avery
scrubbed, clean shower. Thedefendant’ slandlord testified that the shower had been painted around
five times, yet when she inspected it, the shower was stripped down from paint and you could see
the cement. Thelandlord also said the defendant moved out of the gpartment after the victim’ sbody
was found.
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From the above evidence, arationd jury couldinfer the defendant’ s behavior was consistent
with that of aguiltyindividud covering histracks; specifically, the defendant was cleaning both his
truck and his apartment to cover up or destroy evidence of the crime.

Thevictimwasknown to wear aparticular black onyx ring. A similar looking ringwas|ater
observed being worn by the defendant’ s girlfriend. A proper inference could have been made that
the defendant took the ring from the victim and then later gave it to his girlfriend.

Several experts determined that the death was cause by puncture wounds and that a Torx
screwdriver could have inflicted those wounds. The defendant had access and knowledge of that
type of tool. A size 15 Torx screwdriver was recovered from the defendant’s apartment. The
defendant appeared visibly shaken when confronted with the fact that the police determined a Torx
screwdriver was the murder weapon. Theinference that thiswas a crime of opportunity where the
defendant grabbed the nearest available weapon, namely a Torx screwdriver, isarational onefor a
jury to make.

There were anumber of inconsistenciesin the defendant’ s explanationsto law enforcement
in areas such as his whereabouts on the night in question. While the defendant explained this as
being scared about the investigation, the jury was free to rgject his explanation. Three specific
inconsistencies were evident that could have allowed ajury to infer behavior consistent with guilt.
First, the defendant stated to detectivesthat thelast time he saw the victim was after he dropped the
victim off at the Golden Jukebox when they came from Joe B’s. However, there wasalso evidence
introduced that carpet fibers consistent with those from the defendant’s truck were found in the
victim’s panties and bra. The defendant admitted to Patrick M cCutcheon that he had sex with the
victim on the night she was murdered. A rational jury considering al the evidence could properly
concludethat the most logical timefor the defendant and the victim to have engagedin sex was after
they left the Golden Jukebox together. As such, ajury could have inferred that the defendant was
being untruthful about his actions with the victim that night and did see her again after he said he
dropped her off for the last time at the Golden Jukebox. Second, Patrick M cCutchen testified that
in hisinterview with the defendant, the defendant gave the impression to him that he had minimal
knowl edge about the Port Royal area. However, other evidence established that the defendant was
familiar with that area, that hetook hisgirlfriendsthere, and that heworked for Greenfield Trucking
which had ajob site set up within afew hundred yards of wherethe victim’ sbody wasfound. Third,
there were inconsistencies in the defendant’ s use of Harold McCarver as an dibi, as McCarver's
recollection of their time spent together that night differed fromthedefendant’s. Thejury could have
inferred that the defendant was deceitful or untruthful and that this behavior was consigent with
covering up his actions on the night in question.

There was evidence produced that the defendant threatened one of the case investigators
when the investigator confronted him at his apartment in Kentucky. Again, the jury was free to
reject the defendant’ s explanation that he was tired of being harassed and could have credited the
version that his anger was consistent with the actions of a guilty person.
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Perhaps the most damaging evidence came from Jeffery Fletcher, who testified that the
defendant told him he had killed agirl in Clarksville and he would “ stab his guts out the same way
he did hers.” It iswithin the jury’ s discretion to credit and weigh the credibility of witnesses and,
obvioudy, they would be able to determine that the defendant killed the victim if they believed
Fletcher. Additiondly, there wastestimony from Kelly Jenkinsthat the defendant said they would
never get a conviction. If the jury credited Fletcher’s testimony and rejected any testimony from
othersthat may haverefuted Fletcher’ s, thentheinferenceisclear that the defendant killed thevictim
and then later, in afit of anger, told someone e se.

No single piece of evidence served to convict thisdefendant. Thetapestry of circumstantial
evidencewaswoven thick enough that arational jury could haveinferred that the defendant waswith
thevictimthenight in question, desired the victim, came back to the Golden Jukebox late that night,
convinced the victim to get back into histruck, took her to Port Royal State Park where something
went wrong, leading him to grab thenearest weapon, and kill her. Furthermore, there wassufficient
evidence to support the inference that the defendant’ s behavior after the murder, his inconsistent
stories, histhreatening of investigators, hismoving away shortly after the murder, and his obsessive
cleaning of his truck and the shower in his apartment was the behavior of one that committed a
crime, was leaving the overall scene, and was covering his tracks.

Additiondly, arationd jury could have rejected any alternate theories as to who killed the
victim. The defendant attempted to portray Brenda Huggins and “Snake’ Frazier as possible
suspects. However, it was not beyond a rational jury to conclude that based upon the evidence,
Frazier and Hugginsdid not make contact with the victim on the night in question. Thejury wasfree
to believe the testimony that Huggins and Frazier were at the races on the night in question, hel ped
amotorist that same night, and were not in position to kill the victim. The jury was in the best
position to evaluate the credibility of the witnesses, and it was not an irrational decision for them to
reject thetestimony of the taxi driver James Rittenberry, who said that Huggins and Frazier were at
the Golden Jukebox the night in question. Therewasinsufficient evidence presented to makeit error
for ajury to exclude all aternative theories of who killed the victim.

The State’s theory was that the defendant was into the bar and drinking scene and was
interested in the victim. They posit that the circumstantia evidence proved beyond a reasonable
doubt that the defendant was with the victim the night in question, drove her in thelate hoursto Port
Royd, and then decided to kill her usng a weapon of opportunity, namely, a nearby Torx
screwdriver. Theinferencesthejury made based on the circumstantial evidence presented were not
irrational or improper. We conclude the evidence was sufficient to support the guilty verdict for
second degree murder.

I1- Second Degree Murder isa Lesser Included Offense of Felony Murder
In Tennessee an offense is alesser induded offense if:

(@) al of its statutory elements are included within the statutory elements of the
offense charged; or
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(b) it fails to meet the definition in part (a) only in the respect that it contains a
statutory element or elements establishing
(1) adifferent mental state indicating alesser kind of culpability; and/or
(2) aless serious harm or risk of harm to the same person, property or public
interest; or
(c) it consists of
(1) facilitation of the offense charged or of an offense that otherwise meets the
definition of lesser-included offensein part () or (b); or
(2) an attempt to commit the offense charged or an offense that otherwise meets
the definition of lesser-included offensein part () or (b); or
(3) solicitation to commit the offense charged or an offense that otherwisemeets
the definition of lesser-included offense in part () or (b).
State v. Burns, 6 S.W.3d 453, 466-67 (Tenn. 2001).

Our supreme court recently applied the Burns analysis and determined that second degree
murder was a lesser included offense of first degree felony murder, stating:
After comparing the respective elements of fdony murder, second degree murder,
recklesshomicide, and criminally negligent homicide, it appearsthat the elements of
the lesser offenses are a subset of the elements of the greater and otherwise differ
onlyinthemental staterequired. We hold that becausethemental statesrequired for
the lesser offenses differ only in the level of culpability attached to each in terms of
seriousness and punishment, the offenses of second degree murder, reckless
homicide, and criminally negligent homicide are lesser included offenses of felony
murder under part (b) of the Burnstest.
Statev. Ely, 48 SW.3d 710, 721-22 (Tenn. 2001).

The defendant’ s argument that second degree murder is not a lesser included offense of
felony murder because it requiresagreater level of mental state as per culpability isrgected by the
Ely andyss. We are bound by Ely and conclude that second degree murder is a lesser included
offense of felony murder. Having concluded this, we additionally conclude the trial court did not
err in faling to dismiss.

I11-Recall of William Alley

The State originally called William Alley, who testified in genera termsthat on Saturday,
September 8, 1990, he did not see any tire tracks at the Port Royal murder scene, but on Sunday,
September 9, 1990, he did seetracks. Subsequently, Michad Greenfieldtestified that hewent to his
jobsiteat Port Royal on Sunday to check on things and that hedrove histruck near the scene. James
Violettetestified he met Greenfield that Sunday, around 2:00 to 3:30 in the afternoon. Afterwards,
William Alley was recalled by the State in order to give more specific times. Hethen testified that
he saw no tracks around 5:00 in the afternoon on Saturday but saw tracks around 10:00 the next
morning.
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The defendant contendsthetrial court erredin allowing thisrecall, that essentidly the State
was given a“ second bit at the apple,” in referenceto Alley’ stestimony concerningthetimesthetire
tracks may have been made. We disagree. Thetrial court did not err in allowing Alley to be more
specific and clarify his prior generd testimony.

In State v. Caughron, our supreme court stated, “ Allowing the recdl of awitnessis left to
the sound discretion of the trial judge, whose decision will only be disturbed upon a showing of
abuse of discretion.” 855 SW.2d 526, 539 (Tenn. 1993). We conclude there is no abuse of
discretionin alowing awitnessto clarify and make his own prior general testimony more specific.
Accordingly, we conclude there was no eror by thetrial court.'®

V- Allowance of Testimony by Agent Breedlove That the Defendant Threatened Him

The defendant contends the trial court erred in alowing Detective Breedlove to testify that
the defendant threatened him. His primary contention isthat such evidencewasunfairly prejudicial
to him. The State argues that this issue was already decided on the first direct appeal, is therefore
the “law of the case,” and that, additionally, the defendant’s actions were relevant as evidence of
actions that are probative of one' squilt.

We agreewith the State that thisissue was raised and decided on thefirst appeal. Inthefirs
appeal, the defendant raised the following issue: “Whether the trial court should have excluded
testimony of a TBI agent that Willis threatened to snap hisneck ...” Statev. Willis, No. 01CO1-
9802-CC-00068, 1999 Tenn. Crim. App. LEXIS 715, at *1 (Tenn. Crim. App. July 15, 1999, at
Nashville) perm. to appea (denied Oct. 23, 2000). This court concluded that the evidence was
circumstantially probative of the defendant’s guilt, that the probative value was greater than its
prejudicial effect, and that the evidence was properly admitted. Id. at *11.

As such, that decision isthe law of the case. Asour supreme court recently stated:

The phrase ‘law of the case refers to a legal doctrine which generally prohibits

reconsideration of issuesthat have already been decided in aprior appeal of the same

case. Inother words, under thelaw of the case doctrine, an appellate court'sdecision

on anissue of law is binding in later trials and appeals of the same caseif the facts

on the second trial or appeal are substantially the same asthefactsin thefirst trial or

appeal. The doctrine applies to issues that were actually before the appe late court

in the first appeal and to issues that were necessarily decided by implication. The

doctrine does not apply to dicta

16 We disagree with the State’s assertion that the defendant waived this argument for failing to cite authority,
as per Rule 10(b), Rules of the Court of Criminal Appeals. Rule 10(b) states, “Issues which are not supported by
argument, citation to authorities, or appropriate referencesto the record will be treated aswaived by thiscourt (Emphasis
added).” Rule 10(b) can be satisfied by other methods than just citing to authority, and the disjunctive wording is
evidence to that effect. While we disagreed with the defendant, he nonetheless supported his issue with appropriate
referencesto the record and with supportive argument. Accordingly, we addressed thisissue as one of thetrial court not
abusing its discretion and not as being waived.
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M emphis Publg. Co. v. Tennessee Petroleum Underground Storage Tank Board, 975 S.W.2d 303,
306 (Tenn. 1998) (citations omitted).

The issue raised in the defendant’s present appeal was “whether the trial court erred in
allowing TBI Agent Mike Breedlove to testify that the defendant threatened to beat and kill the
detective . ..” Thisis substantially similar, if not figuratively identicd, to the issue raised in the
earlier appeal. The “law of the case’ doctrine applies, and we, therefore, conclude tha this
testimony was properly admissible and this issue is without merit.

V- Sentencing

The defendant was convicted of second degree murder, a Class A felony, and sentenced as
Range |, standard offender to 25 years in the Tennessee Department of Correction. The defendant
contends that despite 25 years being within the applicable sentencing range, thetria court erred in
finding no mitigating factors and in giving excessive weight to the enhancement factors.

Thiscourt’ sreview of the sentence imposed by thetrial court isde novo with apresumption
of correctness. Tenn. Code Ann. 8 40-35-401(d). This presumption is conditioned upon an
affirmative showing in the record that the trial judge considered the sentencing principles and all
relevant facts and circumstances. State v. Ashby, 823 S\W.2d 166, 169 (Tenn. 1991). If thetria
court fails to comply with the statutory directives, there is no presumption of correctness and our
review isde novo. Statev. Podle, 945 SW.2d 93, 96 (Tenn. 1997).

The burden is upon the appealing party to show that the sentenceisimproper. Tenn. Code
Ann. 8 40-35-401(d), Sentencing Comm’n Comments. In conducting our review, we are required,
pursuant to Tenn. Code Ann. 8 40-35-210, to consider the following factors in sentencing:

(2) [t]he evidence, if any, received at the trial and the sentencing hearing; (2) [t]he

presentence report; (3) [t]he principles of sentencing and arguments asto sentencing

aternatives; (4) [t]he nature and characteristics of the criminal conduct involved; (5)

[e]vidence and information offered by the parties on the enhancement and mitigating

factorsin 88 40-35-113 and 40-35-114; and (6) [a] ny statement the defendant wishes

to make in the defendant’ s own behalf about sentencing.

If no mitigating or enhancement factorsfor sentencing arepresent, Tenn. Code Ann. §40-35-
210(c) provides that the presumptive sentence for most offenses shall be the minimum sentence
withintheapplicablerange. Statev. L avender, 967 S.W.2d 803, 806 (Tenn. 1998); Statev. Fletcher,
805 S.w.2d 785, 788 (Tenn. Crim. App. 1991). However, if such factors do exist, a trial court
should start at the minimum sentence, enhance the minimum sentence within the range for
enhancement factors, and then reducethe sentence within the range for the mitigating factors. Tenn.
Code Ann. § 40-35-210(e). No particular weight for each factor is prescribed by the statute, asthe
weight given to each factor isleft to the discretion of thetrial court aslong asthetrial court complies
with the purposes and principles of the sentencing act and its findings are supported by the record.
Statev. Moss, 727 S.W.2d 229, 238 (Tenn. 1986); Statev. L eggs, 955 S.W.2d 845, 848 (Tenn. Crim.
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App. 1997); see Tenn. Code Ann. § 40-35-210, Sentencing Comm’n Comments. Nevertheless,
should there be no mitigating factors, but enhancement factors are present, atrial court may set the
sentence above the minimum within the range. Tenn. Code Ann. § 40-35-210(d); Lavender, 967
S.W.2d at 806; Manning v. State, 883 S.W.2d 635, 638 (Tenn. Crim. App. 1994).

If our review reflectsthat thetria court followed thestatutory sentencing procedure, imposed
alawful sentence after giving due consideration and proper weight to the factors and principles set
out under sentencing law, and the trial court’s findings of fact are adequately supported by the
record, then we may not modify the sentence even if we would have preferred a different result.
Fletcher, 805 S.W.2d at 789.

Application

The sentencing range for a Range | offender, Class A felony, is between 15 and 25 years.
Tenn. Code Ann. 8§ 40-35-112(a)(1). The presumptive sentence for a Class A felony shall be the
midpoint of the range. 1d. § 40-35-210(c). To determine the specific sentence, the court then
considers, inter alia, mitigating and enhancement factors presented by the parties. 1d. § 40-35-
210(b)(5). Thetria court madethefollowing findings and found thefollowing enhancement factors
as set out in Tennessee Code Annotated section 40-35-114:
(1) The defendant had a previous history of criminal history in addition to those
necessary to establish the appropriaterange. The court found that the presentence
report established prior convictions for aggravated assault and assaullt.
(5) The defendant treated the victim with exceptional cruelty. Thetrial court found
thisto the extent there were multiple stab wounds.
(8) The defendant had a previous history of unwillingness to comply with the
conditions of asentence involving release into the community. The court found
that the defendant was placed on probation for his aggravated assault conviction
and that he violated that probation based on a DUI conviction.
(9) The defendant possessed a deadly weapon during the commission of the offense.
The court found that second degree murder could be committed without adeadly
weapon, yet found in this case a deadly weapon was used. The court found that
a Torx screwdriver was used, and therefore applied this enhancement factor.
(11) Thefelony resulted in death or bodily injury and the defendant had previously
been convicted of a felony that resulted in death or bodily injury. The court
found this based on the prior aggravated assault conviction.
(13) The felony was committed while the defendant was on probation. This
homicide occurred while the defendant was on probation from his aggravated
assault conviction.

Thetrial court found no mitigating factors. The defendant arguesthat thetrial court abused
its discretion in rejecting any mitigating actors and then weighing the enhancement factors as to
sentence the defendant to the maximum sentence within the range. He daims the trial court
“summarily rejected” the evidence offered for mitigation, to wit; the defendant’ s consistent work
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history, strong family support, length of incarceration, and ability to berehabilitated. However, the
defendant does not offer an argument to indicate why the trial court’s rejection of any mitigating
factors was an abuse of discretion. The burden is on the defendant to show that sentencing was
improper. Tenn. Code Ann. 8§40-35-401(d), Sentencing Comm’ n Comments. Havingfailedto offer
anything morethan the bare boned argument that thetrial court abused itsdiscretion by rejecting any
mitigating factors, the defendant has not met his burden.

We conclude that enhancement factor (5), the defendant treated the victim with exceptional
cruelty, should not apply. All murders have aninherent cruelnessto them, and the only evidencethe
trial court mentioned in its findings as to this factor was that there were “ multiple stab wounds.”
Dueto theinherently cruel nature of all murders, wecannot concludethat afinding of “ multiple stab
wounds,” standing alone, isadequate to satisfy thisfactor. Nonetheless, despite the misapplication
of the exceptional cruelty factor, we cannot conclude the trial court abused its discretion in the
weighing of the other enhancement factors, of which we conclude all were applied appropriatdy.
No particular weight to any enhancement factor isprescribed by statute. Statev. Moss, 727 SW.2d
229, 238 (Tenn. 1986). Additionally, the trid court complied with the purposes and principles of
the sentencing act, pursuant to Tennessee Code Annotated section 40-35-210. The tria court
submitted support for itsother findings, indicating that it did consider the evidence, the presentence
report, the principles of sentencing, the nature of the conduct, and the enhancement and mitigation
evidence. Thedefendant did not make a statement at the sentencing hearing. Because no particular
weight is prescribed to any enhancement factor, the court was free to consider the enhancement
factors as awhole and to sentence accordingly, which it did.

Our review reflectsthat thetrial court followed the statutory sentencing procedure, imposing
alawful sentence after giving due consideration and proper weight to the factors and principles set
out under sentencing law, and that the trial court’ s findings of fact are adequately supported by the
record. Assuch, we may not modify the sentence evenif wewould have preferred adifferent result.
State v. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). Accordingly, we affirm the
sentence imposed by the trial court.

Conclusion

Based on the foregoing, the defendant’ s second degree murder conviction is affirmed.

JOHN EVERETT WILLIAMS, JUDGE



